


Disclaimer

This publication may contain occupational health and safety and workers compensation information. It 

may include some of your obligations under the various legislations that WorkCover NSW administers. 

To ensure you comply with your legal obligations you must refer to the appropriate legislation.

 

Information on the latest laws can be checked by visiting the NSW legislation website 

(www.legislation.nsw.gov.au) or by contacting the free hotline service on 02 9321 3333

This publication does not represent a comprehensive statement of the law as it applies to particular 

problems or to individuals or as a substitute for legal advice. You should seek independent legal advice 

if you need assistance on the application of the law to your situation. 
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1. Executive Summary 
The proposal represents a move by WorkCover to implement an innovative and more 

responsive method for the calculation of premiums for large employers, which will 

provide an optional alternative to the conventional premium calculation method. 

 

The proposed alternative premium calculation method called the Retro-Paid Loss 

Premium Method aims to derive an employer’s premium almost entirely from their 

individual claims experience and success in injury prevention and claims management 

rather than taking into account both individual and industry- based experience as occurs 

under the conventional premium calculation method. 

 

Currently most employers who would be eligible to take up the alternative premium 

calculation method pay an annual premium finalised within a few months of the end of 

the policy period. Final premium is calculated taking into account (among other things) 

costs for claims incurred in the policy year, as well as in the two preceding policy years. 

Under the proposed Retro-Paid Loss Premium Method final premium is calculated four 

years after the end of the policy period and the only claims costs taken into account are 

those associated with claims incurred in that policy year. A deposit premium is payable 

by the end of the policy period and a premium assessment would be performed either 

once or twice a year, up to and including the finalisation date.    The assessments would 

calculate the premium adjustments, which may be positive or negative depending on 

the claims history of the employer and the extent of claim development. 

 

WorkCover consulted extensively with a broad range of interested stakeholders 

including large employers, employer representatives, Scheme Agents and other groups. 

The consultation process included a series of focus groups held in 2007 and a 

discussion paper issued in May 2008. A further series of focus groups was held in 

August 2008 to consolidate and discuss feedback.  The final proposal was determined 

following the last round of focus groups in March 2009. Based on the consultation it is 

clear there is broad support from large employers for the introduction within the 

WorkCover Scheme of an optional alternative to the conventional premium method 

using Retro-Paid Loss arrangements. 
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It is expected that this proposal will provide an appropriate mix of flexibility and 

incentives, which will attract large employers to the WorkCover Scheme and encourage 

their retention within it.  The proposed model provides a number of the benefits of 

self-insurance, including a closer link between an employer’s individual performance 

and their final claims costs, without the substantial set-up costs associated with entry to 

self-insurance. 

 

Implementation of these improved arrangements, particularly the deferral of premium 

payment, involves some risk to the WorkCover Scheme (eg from employer insolvency). 

However this risk has been mitigated through legislative reform implemented in 

December 2008 requiring employers to provide a bank guarantee or other appropriate 

security should they elect to take up Retro-Paid Loss arrangements. 

 

The proposal is targeted at employers with a basic tariff premium greater than $500,000 

consistent with WorkCover’s current definition of a large employer and will ensure 

participating employers have the resources and systems to effectively implement the 

injury prevention and management improvements needed to benefit from Retro-Paid 

Loss arrangements.  Employers wishing to take up the Retro-Paid Loss option will also 

be required to meet other eligibility criteria such as a commitment from the Chief 

Executive Officer and/or board and a satisfactory occupational health and safety and 

workers compensation compliance history. 
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2. The Need for Government Action 
2.1 The Policy Problem 
 

Two policy issues were identified as impacting on large employers.  Firstly, incentives for 

these employers to improve workplace safety and injury management need to be improved 

and, secondly that the NSW WorkCover Scheme needs to be more attractive to these 

employers. 

 

The current  premium calculation method does not optimise incentives for many of the 

State’s largest employers to strive for best practice workplace safety and injury 

management processes.  By offering a more responsive premium calculation method 

which better meets their needs, large employers have the opportunity to achieve a 

significant reduction in claims costs, and premiums. 

 

The withdrawal of large employers from the WorkCover Scheme has been an issue of 

concern for some time. Changes to the Commonwealth workers compensation scheme 

(Comcare) enabled corporations that operate across state and territory boundaries, to 

move to self-insurance under that Scheme. In addition, many large employers would be 

eligible for self-insurance within the New South Wales workers compensation system. 

 

The withdrawal of large employers from the NSW WorkCover Scheme could result in 

premium volatility and increased premiums in order to maintain viability. This would 

adversely impact remaining employers and may provide an incentive to reduce staff or 

move their operations outside of New South Wales. 

 

Therefore WorkCover has been working with large employers on an alternative premium 

calculation method that would make the NSW Scheme more attractive to them. 
 
2.2 Consultation – was it used to identify the problem? 
 

Development of the proposal stems from a commitment made during consultation on a 

wide-ranging Premium Review completed in 2005, to consult further with large employers 

regarding a more flexible and responsive alternative to the conventional premium 

calculation method. It is also in line with the objectives of the workers compensation 

premium system, to provide incentives for employers to improve injury prevention and 

management performance and to make premiums fair and reflective of risk. 
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2.3 What is the actual or potential impact of not taking action? 
 

The withdrawal of large employers from the WorkCover Scheme could have a significant 

impact on the long-term financial viability of the Scheme, by reducing the size of the 

premium pool.  This would reduce the already limited capacity to share claims costs among 

employers and could result in premium volatility and higher premiums. 

 

Increasing premiums would be contrary to Government policy to assist businesses and 

support opportunities for employment, and exacerbate the impact of the current economic 

downturn on New South Wales employers. 

 

2.4 Risk Analysis outcome 
 

Any risk to the Scheme associated with the proposal has been mitigated by legislation of a 

requirement that any employer taking up an optional alternative premium calculation 

method offered by WorkCover must provide a bank guarantee or some other suitable form 

of guarantee to cover any outstanding liability.  The remaining analysis indicates that the 

benefits to employers and workers under the proposal is significant, with the same 

safeguards for employees should an employer not fulfil its obligations under the proposal. 

 

Implementation of the proposal will help to maintain the viability of the WorkCover Scheme 

by providing an attractive workers compensation insurance option for large employers and 

thereby securing the size of the premium pool. 

 

 

 

 



3. Objective of Government Action 

3.1 What are the objectives of the proposal? 
 

The objective of the proposal is to meet WorkCover’s commitment to large employers to 

provide them with an alternative to the conventional premium system that is more flexible 

and responsive to their needs. The proposal also meets the objectives of the WorkCover 

Scheme premium system by: 

• making the system more responsive to business needs; and 

• creating strong incentives for improved injury prevention and management by 

rewarding employers for good performance in these areas. 

 

When considering options to meet the needs of large employers it is important that any 

proposal has the potential to not only retain large employers within the WorkCover Scheme 

but also to attract these employers from other jurisdictions and self-insurance. This 

proposal will help to ensure that the WorkCover Scheme maintains its size, and that 

New South Wales is able to deliver lower and more stable premiums in the future. 

 

3.2 Are the objectives consistent with existing government policy? 
 

         X              Yes                                                No 

 

If yes, explain how the objectives are consistent with government policy 
This is consistent with Government policy, as it reduces costs to businesses and reduces 

red tape, making New South Wales a more attractive option for large businesses. 

 

The proposal also supports Priorities P1 and P3 of the State Plan, to grow prosperity 

across New South Wales by increasing business investment and cutting red tape. 
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4. Consideration of options 
4.1 Was maintaining the status quo an option?  
 

                  X                        Yes                                                No 

 

Why? 
The status quo was considered.  However, under the current arrangements it was not 

possible to meet WorkCover’s commitment to the State’s largest employers to provide 

them with an alternative to the conventional premium calculation method that is more 

flexible and responsive to their needs. 

 

In addition, under current arrangements, large employers have the option of exiting the 

WorkCover Scheme and taking up self-insurance or in some cases moving to other 

jurisdictions.  If large employers exit the system in any number, a significant proportion of 

total premium would be lost to the Scheme.  Therefore, it is considered prudent to offer an 

alternative premium calculation model to ensure the WorkCover Scheme remains a viable 

and attractive option for large employers. 

 

In June 2008 changes were made to the Workers Compensation Act 1987 to prevent the 

licensing of any new specialised insurers in the NSW workers compensation system. This 

amendment reflected concerns about similar risks posed to the Scheme by a proliferation 

of specialised insurers. It was noted that closing the specialised insurer classification would 

help to ensure that the WorkCover Scheme maintained a size and industry mix sufficient to 

provide affordable premiums and continued business confidence in the Nominal insurer. 

 

This proposal, along with the 2008 amendments, aims to prevent any deterioration of the 

financial position of the NSW workers compensation Scheme. 

4.2 What were the non-regulatory alternatives? 
 

There are no opportunities for non-regulatory alternatives as the premium calculation 

formula and requirements are set in statutory instruments. 

 

The Insurance Premiums Order (Retro-Paid Loss Premium Method) 2009-2010 was 

gazetted on 8 May 2009 and sets the premium formulae for the Retro-Paid Loss Premium 

Method.  However, minor changes to the Workers Compensation Regulation 2003 are 

required to separate the operational requirements of the Method from the requirements of 
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the existing premium calculation method detailed in the Regulation. The proposed changes 

to the Regulation are of an operational nature and will facilitate the Retro-Paid Loss 

Premium Method by: 

• setting the two alternative maximum limits for the cost of claims ($350,000 and 

$500,000); 

• providing for a cost cap relevant to the determination of the maximum limits for claim 

costs that can impact on premium where an event results in three or more claims; 

• ensuring that adjustment premiums and final premiums cannot be paid by 

instalments; 

• providing that the cost of claims used to derive a participating employer’s premium 

includes recoveries received or recoveries where a formal agreement is in place for 

payment, not potential recoveries; and 

• enabling the requirement for additional wage estimates throughout the policy period 

as requested by the Nominal Insurer. 

 

4.3 Were there any opportunities to simplify, repeal, reform or consolidate existing 
regulations? 
 

                       Yes                         X                       No 

Provide details of the opportunities or the reasons why there are not any 
opportunities. 
Under the proposal there are no opportunities to simply, repeal, reform or consolidate the 

existing regulation as this represents the development of an alternative model rather than a 

review of the existing one.  

 

WorkCover has been undergoing a process of continuous improvement with regard to the 

premium collection and distribution models and significant reform has already occurred.  

Most reforms to date have targeted small to medium employers while this proposal has 

targeted the specific needs and requirements of large employers.   

 

Any increase in regulation within the system as a result of the proposal is offset by the 

tangible benefits to large employers that the proposal represents. 

 

4.4 Were there any opportunities for national, cross border uniformity or 
harmonisation? 
 
         X              Yes                                                No 



Provide details of the opportunities. 
Currently only the privately underwritten States have this premium calculation method in 

operation.  WorkCover is the innovator amongst the managed fund or government run 

Schemes.   

 

WorkCover extended an invitation to other jurisdictions to participate in the focus groups 

and Victoria attended the first and second rounds.  WorkCover’s experience will no doubt 

be of interest to other jurisdictions, which may contemplate implementing a Retro-Paid 

Loss Premium Method. 

 

4.5 Were stakeholders consulted during the development of options? 
 

         X              Yes                                                No 

Provide details of the stakeholders who were consulted. 
 

The stakeholders consulted included large employers, consultants with experience both 

with large employers and the Retro-Paid Loss Premium Method, employer representatives, 

Scheme Agents, the Scheme actuary and other groups.  

 

Following extensive consultation in the development of the proposal (details in Section 6), 

there is clear stakeholder support for the introduction of the Retro-Paid Loss Premium 

Method. 
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5. Costs and Benefits of Options 
Compliance Costs  
5.1 What are the potential costs to business? 

 

The proposal will enable the implementation of an optional alternative premium calculation 

method for large employers.  These arrangements will offer potential savings and other 

benefits to large employers, workers, the community and the economy.  These benefits 

include: 

• deferred premium payment options; 

• improved injury management and return to work by creating a more direct financial 

incentive for employers to provide effective claims management; 

• improved work safety and return to work outcomes; and  

• attracting and retaining large employers in New South Wales.   

 

While the Nominal Insurer proposes to review an employers' compliance records as part of 

their application process for entry to the Retro-Paid Loss arrangements, the proposal aims 

to get employers to focus on assessing their own progress and setting their own targets for 

improvement.  

 

The Occupational Health and Safety key performance indicators that have been set for 

these arrangements are all based on existing legislative requirements. However, rather 

than being applied as compliance measures, employers are required to provide some 

information about what they currently do to implement the requirements, to think about 

where they would like to be in a year's time and set their targets or objectives accordingly.  

 

Likewise, the workers compensation key performance indicators have been chosen in 

areas that should drive the performance required to succeed in Retro Paid Loss 

arrangements (such as proactive injury management and return to work) and employers 

have been asked to set their own targets, based on current and projected performance in 

these areas.  If employers already believe that they are performing at their best, then their 

targets may be maintenance of current performance.  
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5.1.2 What compliance issues were raised during the consultation phase? 
 
During the consultation period there was some concern raised regarding the compliance 

requirements and whether this proposal meant additional compliance.  However as 

advised in the focus groups and established in the guidelines the compliance regime is the 

same as the existing regime, the proposal does not change that.   

 

What the proposal does do is ask employers to set targets for the key performance 

indicators.  Those targets are not subject to compliance action by WorkCover. Instead, 

success in reducing claims costs and premiums will indicate that an employer is achieving 

its targets.  The key performance indicators are set to assist employers in undertaking 

action that will result in them benefiting financially for their participation. 

 

5.1.3Are there any particular impacts for business? 
 
While there are impacts for business in terms of having to provide a bank guarantee and 

being subject to additional reporting requirements, the impact is offset by the potentially 

significant financial gain large employers may experience under the Retro-Paid Loss 

Premium Method.   

 

There has been significant consultation regarding the details of the alternative method and 

how this will impact on business with the final method being proposed representing an 

agreement between WorkCover and industry as the best system for Retro-Paid Loss 

arrangements. 

 

5.2 Administrative Costs 
5.2.1 What are the potential costs on government, which will be incurred from 
implementing the option? 
Existing resources within WorkCover have undertaken the development of the Retro-Paid 

Loss Premium Method.  It is expected that implementation will also be through existing 

resources as well as current Agency agreements with the workers compensation Scheme 

Agents.   

 

A specialised position to manage the new arrangements has been created through 

restructure of an existing WorkCover position and is currently being recruited but there is 

no nett increase in staff as a result of the proposal.  
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5.2.2. What are the time constraints on government? 
 
The proposal is scheduled for implementation by 30 June 2009 and industry has 

commenced preparation for this timeframe.  Legislative reform has already occurred and 

the Insurance Premiums Order (Retro-Paid Loss Premium Method) 2009-2010 was 

gazetted on 8 May 2009.   

 

A public commitment has been made to have the proposal operational by 30 June 2009 

therefore timely approval of the necessary changes to the Regulation is required to fulfil 

that public commitment. 

 

5.3 Competition Prices 
5.3.1. Identify the potential competition restrictions that may result from each option 
 
The introduction of an alternative premium calculation method within the NSW workers 

compensation system increases competition within the industry, providing large employers 

a greater choice for meeting their workers compensation regulatory requirements.   

 

As mentioned employers eligible to take up this proposal may also be eligible to enter the 

Commonwealth Comcare scheme and most would be eligible for self insurance in New 

South Wales.  Large employers operating within NSW under this proposal will have a 

greater choice and thereby a greater capacity to choose which method would better fit their 

business needs. 

 

5.3.2 What are the potential impacts on innovation? 
 
This proposal represents an opportunity to increase innovation by offering an alternative 

premium calculation method to the existing model.  Further the amendments made 

previously to the legislation to enable the implementation of the Retro-Paid Loss Premium 

Method are broad enough to enable the introduction of other alternative premium 

calculation methods as they are developed.   

 

The implementation of this proposal establishes the regulatory framework, which will 

enable further innovation and improvements within the workers compensation system. 
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5.4 Other Costs 
5.4.1 What are the direct and indirect costs and benefits? 
 
The phased implementation of improved premium arrangements, particularly as they 

include deferred payment options, creates a potential risk to the WorkCover Scheme (eg 

from employer insolvency).  

 

However, this risk has been mitigated by requiring employers that choose to participate to 

provide a bank guarantee to secure liabilities of a financially stressed or insolvent 

employer.  While this a cost to the employer, it will ensure that the costs of alternative 

premium arrangements are borne only by the employers that will benefit from them. 

 

As the new arrangements will be an optional alternative to the existing premium calculation 

method, employers will factor the cost of obtaining a bank guarantee and potential 

premium savings into their decision whether or not to participate. 

 

Under retro-paid loss arrangements, premium collections increase when the claims 

experience is poor and then reduce when the claims experience is good.  However, 

because the arrangement very closely links premiums and claims costs, any financial 

impact on the WorkCover Scheme of reduced premiums is expected to be offset by lower 

claims costs. 

 

5.4.2 What are the social costs and impacts? 
 
It is expected that the proposed Retro-Paid Loss Premium Method will encourage large 

employers to invest in improving their occupational health and safety outcomes, as this will 

have a greater impact on the eventual premium paid. The key performance indicators have 

been designed in order to mobilise employer resources in this area.  

 

Therefore, the proposal will potentially improve the social impact by reducing the incidents 

of significant work place injuries and thereby reduce the cost of workplace injuries to the 

community generally. 

 

5.4.3 Are there any environmental impacts? 
 
NA 
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5.4.4 Are there any distributional impacts across regions? 
 
This proposal is available to all large employers in New South Wales who meet the 

eligibility criteria. 

 

5.4.5 Identify any cumulative impacts of the regulatory options 
 
This proposal represents an additional, alternative premium calculation method.  For 

employers electing to take up this option there are differences to some of the existing 

premium calculation method requirements. 

 

However, there is not expected to be any cumulative impacts of regulation experienced by 

employers electing to take up Retro-Paid Loss arrangements. 

 

5.5 Implementation and Compliance 
5.5.1 Demonstrate how the preferred option will be implemented and enforced 
 

The Retro-Paid Loss premium calculation method will be implemented by way of a phased 

introduction.  The first offer to participate, by way of eligibility criteria, will initially be made 

to a small number of employers (20 to 30).  After the initial implementation has 

commenced WorkCover will evaluate and refine the proposal as required before making it 

more widely available. 

 

The Retro-Paid Loss Premium Method will be subject to the same enforcement 

mechanisms as the existing premium system (for example through wage audits etc).  The 

Retro-Paid Loss Premium Calculation Method guidelines require employer participants to 

set Key Performance Indicators (KPIs) that will be aimed at reflecting behavioural drivers 

for achieving improved safety, injury management and return to work and establish the 

necessary conditions for employer success.   

 

Employers will be required to set their own targets or objectives against KPIs, to be 

approved by their Board or Chief Executive Officer.  The Nominal Insurer will review the 

targets or objectives as part of the application process, however the monitoring and 

evaluation of the KPIs is to be undertaken by the employer at the end of year and can be 

revised accordingly.   
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